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HAI NES, Judge: This case was heard pursuant to the
provi sions of section 7463 of the Internal Revenue Code in effect
when the petition was filed.! Pursuant to section 7463(b), the

decision to be entered is not reviewable by any other court, and

1 Unl ess otherwi se indicated, all section references are to
the I nternal Revenue Code, as anended. Anounts are rounded to
t he nearest doll ar.
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this opinion shall not be treated as precedent for any other case.

Respondent determ ned a deficiency in petitioner’s 2002
Federal income tax of $6,480, as well as additions to tax under
section 6651(a)(1) and (2) of $1,082 and $842, respectively, and
section 6654(a) of $193.

After concessions,? the issues for decision are: (1)
Whet her petitioner failed to report a taxable distribution and
ot her income of $1,830, and $12, 000, respectively, in 2002; and
(2) whether petitioner is liable for additions to tax under
sections 6651(a)(1) and 6654(a).

Backgr ound

The parties’ stipulation of facts and the attached exhibits
are incorporated herein by this reference. Petitioner resided in
Saint Paul, M nnesota, when he filed this petition.

On August 8, 2002, petitioner received $12,000 from Amex
Fi nancial Corp. (Anex) in settlenent of a class action racial
di scrimnation suit against Amex.3® Anmex mailed petitioner a Form
1099-M SC, M scel | aneous I ncone, stating it paid petitioner the
$12,000 in 2003. During 2002, petitioner also received a taxable
di stribution of $1,830 fromthe National Finance Center Thrift

Savings Plan (National).

2 Respondent concedes that petitioner is not liable for the
sec. 6651(a)(2) addition to tax.

3 Petitioner did not contend that the $12,000 was not
included in gross inconme under sec. 104(a)(2).
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On March 23, 2005, respondent filed a substitute for return
for petitioner and on April 11, 2005, assessed the tax shown
thereon. On May 8, 2006, petitioner filed his Form 1040, U. S.

I ndi vi dual I ncone Tax Return, for 2002 (2002 return), in which he
failed to report receiving the $12,000 from Anex and the $1, 830
from National. Respondent treated the 2002 return as an anmended
return.

On May 9, 2006, respondent mailed petitioner a notice of
deficiency for 2002. The notice of deficiency was mail ed before
respondent could take into consideration petitioner’s 2002
return. Using third-party payor information, respondent
determ ned petitioner owed $6,480 in Federal incone tax on the
basis of: (1) Wage inconme of $21,816 fromthe Xerox Corporation,
$409 from Labor Ready M dwest, Inc., and $759 fromthe Doherty
Enpl oynment Group; (2) a taxable distribution of $1,830 from
National ; and (3) other incone of $12,000 from Anex. In the
noti ce of deficiency, respondent calculated tax using married
filing separately rates and all owed a standard deducti on, one
personal exenption, a self-enploynent tax deduction of $848, and
an adjustnent to prepaynent credit of $1, 669.

Petitioner filed an anmended petition with the Court on

Sept enber 11, 2006.*

“ Petitioner’s original petition was tinely filed with the
Court on July 19, 2006.
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On January 16, 2007, respondent nmailed petitioner a letter
aski ng whet her he received $12,000 from Arex and $1, 830 from
National in 2002. Petitioner responded on March 30, 2007, in a
letter stating he received $12,000 from Amex in 2002 and reported
t he inconme on his Form 1040X, Anended U.S. Individual |nconme Tax
Return, for 2003 (2003 anended return) because Anex’s Form 1099-
M SC reported it paid himthe $12,000 in 2003. The letter also
stated that petitioner received the $1,830 distribution in 2002.

Di scussi on

Petitioner admts he received $12,000 from Arex and $1, 830
fromNational in 2002 and failed to report the incone in 2002.
Petitioner contends, however, that because he reported the
$12, 000 on his 2003 anended return, he was not required to report
it in 2002.

Section 451(a) provides that the anount of any item of gross
i ncone shall be included in the gross incone for the taxable year
in which received by the taxpayer, unless, under the nmethod of
accounting used in conputing taxable incone, such anmount is to be

properly accounted for as of a different period. Fed. Hone Loan

Mort gage Corp. v. Comm ssioner, 125 T.C. 248 (2005).

Al t hough petitioner reported the $12,000 in 2003 because the
Form 1099-M SC was m stakenly dated 2003, he received the anmount

in 2002. Petitioner produced no evidence to show he used a
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nmet hod of accounting requiring himto report the $12,000 in a
period other than the period endi ng Decenber 31, 2002.

Accordingly, the Court holds that petitioner was required to
report the $12,000 in 2002.

Respondent determ ned that petitioner is liable for
additions to tax under sections 6651(a)(1l) and 6654(a).
Respondent bears the burden of production with respect to
petitioner’s liability for the additions to tax. Sec. 7491(c);

H gbee v. Conm ssioner, 116 T.C 438, 446-447 (2001). To neet

hi s burden of production, respondent nust conme forward with
sufficient evidence indicating it is appropriate to inpose the

additions to tax. Hi gbee v. Commi ssioner, supra at 446-447.

Section 6651(a)(1l) inposes an addition to tax for failure to
file a return on the date prescribed (determned with regard to
any extension of tinme for filing), unless the taxpayer can
establish that such failure was due to reasonabl e cause and not
willful neglect. The parties stipulated that petitioner did not
tinely file the 2002 return. Respondent has nmet his burden of
production. Petitioner did not show reasonabl e cause for failing
to tinely file a return for 2002. Sec. 6651(a)(1). Therefore,
the Court holds that petitioner is liable for the section
6651(a) (1) addition to tax for 2002.

Section 6654(a) inposes an addition to tax on an indivi dual

t axpayer who underpays his estimated tax. The addition to tax
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is calculated with respect to four required install nent paynents
of the taxpayer’'s estimated tax liability. Sec. 6654(b) and (c).
Each installnent is equal to 25 percent of the “required annual
paynment”. Sec. 6654(d)(1)(A). The “required annual paynment” is
generally equal to the lesser of (1) 90 percent of the tax shown
on the individual’s return for that year (or, if no return is
filed, 90 percent of his or her tax for such year), or (2) if the
individual filed a return for the i mredi ately precedi ng taxabl e
year, 100 percent of the tax shown on that return. Sec.

6654(d) (1) (B); Weeler v. Comm ssioner, 127 T.C 200, 210-211

(2006); Heers v. Comm ssioner, T.C Meno. 2007-10.

Respondent introduced evidence to show petitioner was
required to file a Federal incone tax return for 2002, failed to
report income for 2002, and failed to make estimated tax paynents
for 2002 (with the exception of the withheld tax). In order to
permt the Court to make the analysis required by section
6654(d)(1)(B)(ii), respondent must introduce evidence show ng
whet her petitioner filed a return for the precedi ng taxabl e year
and, if so, the anmount of tax shown on that return. See Weeler

v. Conm ssioner, supra at 212. Respondent did not do so.

Wt hout that evidence, this Court cannot identify the nunber
equal to 100 percent of the tax shown on petitioner’s 2001
return, conplete the conparison required by section

6654(d) (1) (B), and conclude petitioner had a required annual
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paynment for 2002 that was payable in install nments under section
6654. Therefore, the Court finds respondent failed to neet his
burden of production. Accordingly, respondent’s determ nation
regardi ng the section 6654 addition to tax is not sustained.

I n reaching these holdings, the Court has considered al
argunents nade and, to the extent not nentioned, concludes that
they are noot, irrelevant, or w thout nerit.

To reflect the foregoing,

Deci sion will be entered

for respondent as to the

deficiency and the addition to

t ax under section 6651(a)(1),

and for petitioner as to the

additions to tax under

sections 6651(a)(2) and 6654.




